DRAFT
GROUND LEASE
(174 NORTH KING STREET RENTAL PROJECT)
THIS GROUND LEASE (the “Lease”) is entered into and made to be effective as of the ___
day of ________________, 2018, by and among the Town of Jackson, a W yoming municipal
corporation (the “Lessor” or “Town”) and the 174 North King Street LLC, a Wyoming limited liability
company (the “Lessee” or “174 N. KING STREET LLC”).
RECITALS
WHEREAS, Lessee is a limited liability company organized for the purposes of developing low
income rental housing at 174 North King Street;
WHEREAS, Lessor has determined the shortage of rental housing opportunities is a growing
burden of the Town and part of its governmental function, and that there is a strong need for the
assistance of the Lessee in meeting such need;
WHEREAS, Lessor owns certain real property located within the Town corporate limits with a
physical address of 174 North King Street in the Town of Jackson, Teton County, Wyoming 83001 and
the legal description of PT. SW1/4, SEC. 27. TWP. 41, RNG. 1165, Teton County Clerk Pin number: 2241-16-27-3-00-021, together with all rights, privileges, improvements and appurtenances thereto (“174 N.
King Street Property”);
WHEREAS, on March 13, 2018 the Jackson Town Council voted to award a development project
to 174 N KING STREET LLC to construct and manage affordable rentals on the 174 N. King Street
Property pursuant to its conceptual site plan (“174 N. King Street Project”);
WHEREAS, in consideration for the Town’s agreement to lease 174 N. King Street for $1.00 per
year for the term provided herein: (i) 174 N. KING STREET LLC will be solely responsible for the
development and construction of the 174 N. King Street Project; (ii) 174 N. KING STREET LLC will have
sole responsibility for the financing of the 174 N. King Street Project, and (iii) 174 N. KING STREET LLC
will have sole responsibility for the management of rental operations, including securing tenants,
maintenance, budgeting, insurance and enforcement.
WHEREAS, in connection with the Project Rental Agreement to be executed by Lessor and
Lessee contemporaneously with this Lease, Lessor and Lessee now desire to enter into a fifty (50) Year
Ground Lease with Lessee pursuant to the terms and conditions set forth herein so that Lessee can
construct and manage affordable rental units on the 174 N. King Street Property (“174 N. King Street
Units”).
NOW THEREFORE, in consideration of the foregoing Recitals and the mutual promises and
covenants herein, and of other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the Lessor hereby leases the 174 N. King Street Property to the Lessee, and the
Lessee hereby leases the 174 N. King Street Property from Lessor subject to the terms and conditions
set forth hereafter.
ARTICLE 1. DEFINITIONS

1.1

Definitions. The following terms shall have the following meanings in this Lease.

(a) “Award” means any compensation or payment made or paid for the Total, Partial
or Temporary Taking of all of any part of or interest in the 174 N. King Street Property and/or the
Improvements, whether pursuant to judgment, agreement or otherwise.
(b)

“Housing Authority” means the Town of Jackson/Teton County Housing Authority.

(c) “Housing Department” means the Town of Jackson/Teton County Affordable
Housing Department.
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(d) “Improvements” shall mean the buildings, structures and other improvements,
including the building fixtures therein, now or hereafter located on the 174 N. King Street Property,
including but not limited to the 174 N. King Street Units.
(e) “Lease” shall mean this ground lease between the Lessee and the Lessor for the
174 N. King Street Property and shall include any and all duly approved amendments made to this
Lease in writing.
(f)
“Lease Term” shall mean the initial fifty (50) year period beginning on the date
this Lease, and any option period that is granted pursuant to the terms of this Lease
(g) “Leasehold Mortgage” shall mean any mortgage, deed of trust, security
agreement or collateral assignment securing a Loan and encumbering Lessee’s leasehold interest in
the 174 N. King Street Property.
(g)
“Lender(s)” shall mean only those lenders identified by Lessee to the Lessor in
writing, and any assignee of such Lenders who are also identified to the Lessor in writing during the
term of the identified loans.
(h)

“Lessee” shall mean the 174 North King Street LLC, and its successors and

assigns.
(i)

“Lessor” shall mean the Town of Jackson, Wyoming.

(j)
“Loans” shall mean collectively any loans or funding sources originated by Lessee
for construction of the 174 N. King Street Units on the 174 N. King Street Property.
(k) “Loan Documents” shall mean all loan agreements, notes, deeds of trust, security
documents, including regulatory agreements, use agreements, security agreements, fixture filings, and
financing statements required in connection with any Loans.

(l)
“Notice of Intended Taking” means any notice or notification on which a reasonably
prudent person would rely and which said person would interpret as expressing an existing intention of
Taking as distinguished from a mere preliminary inquiry or proposal. It includes, without limitation, the
service of a condemnation summons and complaint on a party to this Lease. The notice is considered
to have been received when a party to this Lease receives from the condemning agency or entity a
notice of intent to take, in writing, containing a description or map of the taking which reasonably
defines the extent of the taking.
(m) “Partial Taking” means any taking of the fee title of the 174 N. King Street
Property and/or the Improvements that is not either a Total, Substantial or Temporary Taking.
(n)
(o)

“Party” shall mean the Lessor or the Lessee individually.
“Parties” shall mean the Lessor and the Lessee collectively.

(p)
“174 N. King Street Project” shall mean the thirty (30) rental units and XXXX
square feet of commercial spaceon the 174 N. King Street Property as illustrated on the site plan
attached hereto as Exhibit A.
(q)
“174 N. King Street Units” means the rental units to be constructed on the 174 N.
King Street Property by Lessee pursuant to the Building Permit approval provided for in Section 2.4(a).
(r)
“Taking” means institution of any proceedings for the taking or condemnation of
all or a portion of the 174 N. King Street Property by the government of the United States, State of
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Wyoming, County of Teton, or any other governmental authority, or any other entity under the right of
eminent domain. Unless otherwise provided, the taking shall be deemed to occur as of the earlier of
(a) the date actual physical possession is taken by the condemnor, or (b) the date on which the right
to compensation and damages accrues under the law applicable to the 174 N. King Street Property
and/or the Improvements.
(s)

“Tenant” means any sublessee of any of the 174 N. King Street Units.

(t)
“Substantial Taking” means the taking of so much of the 174 N. King Street
Property and/or the Improvements that the portion of the 174 N. King Street Property and/or the
Improvements not taken cannot be repaired or reconstructed, taking into consideration the amount of
the Award available for repair or reconstruction, so as to constitute a complete, rentable structure,
capable of producing a proportionately fair and reasonable net annual income, and all other charges
payable under this Lease, and after performance of all covenants and conditions required by Lessee
by law and under this Lease. Eminent domain actions filed by Lessor against owners of portions of
the 174 N. King Street Property and pending as of the date of this Lease shall not be deemed,
construed or interpreted as a Substantial Taking under this Lease.
(u) “Temporary Taking” means a taking of all or any part of the 174 N. King Street
Property and/or the Improvements for a term certain which term is specified at the time of taking.
Temporary Taking does not include a taking which is to last for an indefinite period or a taking which
will terminate only upon the happening of a specified event unless it can be determined at the time of
the taking substantially when such event will occur. If a taking for an indefinite term should take
place, it shall be treated as a Total, Substantial or Partial Taking in accordance with the definitions set
forth herein.
(v)

“Total Taking” means the taking of the fee title to all of the 174 N. King Street

Property.
ARTICLE 2. LEASE OF THE 174 N. KING STREET PROPERTY: LEASE
PAYMENTS: TAXES AND ASSESSMENTS
2.1 Lease of the 174 N. King Street Property. The Lessor, for and in consideration of
the covenants and agreements to be kept and performed by the Lessee, leases the 174 N. King
Street Property to the Lessee, and in consideration thereof, the Lessee does take, hire and lease the
174 N. King Street Property from the Lessor pursuant to the terms of this Lease. The Lessee or its
designee shall operate the 174 N. King Street Units in compliance with all applicable laws.
Concurrently with the execution of this Lease, Lessor and Lessee shall record this Lease in the Office
of the Teton County Clerk. This Lease hereby amends and restates in its entirety the Existing Lease,
and the Existing Lease shall have no further force or effect.
2.2 Term.
(a) Initial Term. The term of this Lease shall commence upon the date this Lease is
executed and end fifty (50) years from that date (the “Initial Term”), unless extended pursuant to
section (b) below, or terminated by the parties or pursuant to the terms and conditions of this Lease.
(b) Extension. Provided the Conditions Precedent to Renewal described below are
satisfied as of the time of Lessee's exercise of a renewal option and again upon commencement of the
renewal period, Lessee shall have the right and option to extend the term for two (2) additional terms.
The first such term shall be for a period of twenty-five (25) years, and the second such term shall be for
a period of twenty-four (24) years. Each option to extend the term of this Lease may be exercised by
delivering to Lessor written notice of such renewal no later than one (1) year prior to either the Initial
Expiration Date or the end of the first options period of twenty-five (25) years, as appropriate. All other
terms and provisions of this Lease shall be applicable during the renewal periods with the same force
and effect as the initial term. In order to extend the term of this Lease as contemplated herein, the
{N5500521;2}

3

following Conditions Precedent to Renewal must be satisfied as of the dates set forth above: (i) Lessee
shall not be in material breach of the terms of this Lease beyond any applicable cure period; (ii) Lessor,
in its reasonable determination, has not previously found that the Lessee has materially breached its
obligations to the Town of Jackson and failed to cure the same; (iii) Lessor, in its reasonable
determination, has not previously found that the Lessee has materially breached its obligation to
operate and maintain 174 N. King Street Project primarilyas affordable housing in compliance with all
applicable legal requirements and failed to cure the same; and (iv) Lessor reasonably determining, at
the time of an extension, that the Lessee lacks the financial, operational or business stability to continue
to effectively operate the 174 N. King Street Project as affordable housing as required by this Lease.
(c) Rent During Extended Term. Rent for any extended term will be as set forth in
Section 2.3.
2.3
Lease Payments. The Lessee shall make all lease payments to the Lessor,
at Post Office Box 1687, Jackson, Wyoming 83001, or such other place as Lessor may designate in
writing.
(a) Rent for the 174 N. King Street Property will be $1.00 per year for the Initial Term
which shall be due and payable upon execution of this Lease. Rent shall be payable for the Initial Term
of the Lease Term within five (5) days of commencement of this Lease.
(b) Rent for each extended term shall be $1.00 per year payable in a lump sum for the
entirety of each extended term within five (5) business days following the date Tenant exercises such
extended term.
2.4

Construction of 174 N. King Street Units; Occupancy Requirements.

(a)
174 N. King Street Units. The Lessee shall be obligated to construct the thirty
(30) affordable rental units approved by the Town for the 174 N. King Street Property (the “174 N. King
Street Units”);
(b)
Verification of Sufficient Funds to Commence Construction of Affordable Rental
Units. Prior to the issuance of the building permit for the 174 N. King Street Units, the Lessee will
provide written verification to the Town that the Lessee holds sufficient funding and has secured
sufficient third-party financing funds for the completion of the construction of the 174 N. King Street
Units. The building permit will not be issued until the foregoing requirement has been deemed satisfied
by the Town in its reasonable discretion;
(c)
Completion of Construction of 174 N. King Street Units. The Lessee shall
complete, in accordance with the plans approved by the Town, as determined in the Town’s reasonable
discretion, on or before 5PM MT on ________________________(DATE TBD), the 174 N. King Street
Units on the 174 N. King Street Property, which performance obligation shall be deemed to be satisfied
by the Lessee if the Town has issued certificates of occupancy (or similar documentation) to permit
occupancy of all of the units permitted for construction by Town. If the foregoing performance obligation
is not satisfied by the Lessee, the Town shall have the unilateral right to terminate this Lease after
providing notice to the Lessee and if Lessee has failed to complete construction of the 174 N. King
Street Units after the expiration of a 180-day cure period following such notice if the Lessee has
commenced construction;
(d)
Occupancy, Income and Rental Pricing Requirements. Prior to renting the first of
the 174 N. King Street Units, the Lessee shall record Affordable rental restrictions for income ranges
<80% of median income. These Affordable restrictions will be approved by the Jackson/Teton County
Affordable Housing Department prior to recordation and before certificates of occupancy are issued for
any portion of the project. Lessee shall determine whether a prospective Tenant is qualified and
therefore eligible to rent each of the 174 N. King Street Units. Such determination shall be based upon
the written applications, representations, information and verification as are deemed by Lessee, in its
sole discretion, to be necessary to establish and substantiate eligibility. No Tenant shall have the right
to any appeal of such decision by Lessee, and each Tenant applicant shall, by making the application,
waive any such right he or she may otherwise have. No lease (or sub-lease in the case of an employer
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renting to an employee) for a 174 N. King Street Unit shall be renewed without the Tenant re-qualifying
for such unit under the then applicable occupancy and income guidelines. In furtherance of the 174 N.
King Street LLC’s commitment to keep the units occupied by qualified persons, the 174 N. King Street
LLC will provide an annual report on the 174 N. King Street Units to the Housing Department that
details household incomes served, demographics (i.e. number of adults, children and pets), and
confirmation of employment, and any other information directly related to the 174 N. King Street Units
that the Housing Department reasonably requests. Notwithstanding anything to the contrary herein,
commensurate with the satisfaction in full of the Leasehold Mortgage, the Lessor and the Lessee shall
assess the impact of the 174 N. King Street Project on the housing needs facing the community and, if
deemed necessary by the mutual agreement of Lessor and Lessee, the applicable guidelines and
policies may be adjusted to better respond to the housing needs of Teton County residents.
2.5

Taxes and Assessments.

(a) Payment by Lessee. Lessee covenants and agrees during the entire Lease
Term, at its own cost and expense, to pay, subject to any applicable exemptions, prior to delinquency
and before any fine, penalty, interest, or other charge may be added to them for nonpayment, all real
estate taxes, general and special, ordinary and extraordinary, unforeseen as well as foreseen, of any
kind and nature, made, assessed, levied or imposed upon, or due and payable in connection with, or
which become a lien upon, the 174 N. King Street Property, the Improvements located thereon, or any
part of the 174 N. King Street Property or Improvements located thereon, or upon this Lease, as well as
assessments for sidewalks, streets, sewers, water, or any other public improvements and any other
improvements or benefits which shall, during the Lease Term, be made, assessed, levied, or imposed
upon or become due and payable in connection with, or a lien upon the 174 N. King Street Property, the
Improvements, or any part of the 174 N. King Street Property or Improvements, or upon this Lease.
Nothing herein shall impair Lessee’s right to request and receive exemption from the payment of real
estate taxes. Notwithstanding anything in this Lease to the contrary, Lessee shall not be required to
pay any franchise tax or transfer tax imposed on any document to which Lessor is a party (other than
this Lease) creating or transferring an estate or interest in 174 N. King Street Property, any municipal,
state or federal income taxes levied against Lessor, any income, profits or revenues tax, assessment or
charge imposed upon the Rent received by Lessor under this Lease, any estate, gift, succession,
inheritance or transfer taxes of Lessor, or any business and occupational tax attributed and imposed
upon Lessor for work, business or income not related or attributable to 174 N. King Street Property.
(b) Lessee’s Right to Contest. If Lessee disputes any amount or validity of any liens,
taxes, assessments, or charges upon the 174 N. King Street Property or the Improvements located
thereon, Lessee may contest and defend against the same at its cost, and in good faith diligently
conduct any necessary proceedings in connection therewith to prevent and avoid the same; provided,
however, that such contest shall be prosecuted to a final conclusion as speedily as possible. Lessor
agrees to render to Lessee all reasonable assistance, at no expense to Lessor, in contesting the
validity or amount of any such liens, taxes, assessments or charges, including joining in the signing of
any protests or pleadings which Lessee may deem advisable to file. During any such contest, Lessee
shall (by the payment or bonding of such liens, disputed taxes, assessments or charges, if necessary)
prevent any advertisement of tax sale, any foreclosure of, or any divesting thereby of Lessor’s title,
reversion or other interest in or to the 174 N. King Street Property.
(c) Triple Net Lease. This Lease is a triple net lease and the Lessee shall be
responsible to pay all costs, charges, taxes, impositions and other obligations related thereto. If the
Lessor pays any such amounts, whether to cure a default or otherwise protect its interests hereunder,
the Lessor will be entitled to be reimbursed by Lessee the full amount of such payments as additional
rent within thirty (30) days of written demand by Lessor. Failure to timely pay the additional rent shall
be an Event of Default (as defined in Section 9.1).
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ARTICLE 3. MAINTENANCE; USE OF PREMISES
3.1 Title to Improvements; Personal Property.
(a) During the Lease Term title to all Improvements, now existing or later made, on
the 174 N. King Street Property are and shall be vested in Lessee, provided, however, that Lessee
shall have no right to destroy, demolish or remove the Improvements except as specifically provided
for in this Lease or as approved in writing by Lessor. When the Lease Term expires or, when the
Lease is otherwise terminated under the terms of this Lease, title to the Improvements shall revert to
and vest in Lessor without cost to Lessor. It is the intent of the Parties that this Lease shall create a
constructive notice of severance of the Improvements from the 174 N. King Street Property without
the necessity of a deed from Lessor to Lessee. The Improvements shall be and remain real property
and shall be owned in fee by the Lessee for the Lease Term. At the request of Lessor and at the end
of the Lease Term, Lessee agrees to execute a confirmatory quitclaim deed of the Improvements to
Lessor to be recorded at Lessor’s option and expense and any other documents that may be
reasonably required by Lessor or Lessor’s title company to provide Lessor title to the 174 N. King
Street Property and the Improvements free and clear of Lessee’s leasehold interest in the 174 N. King
Street Property, ownership interest in the Improvements and all monetary liens and monetary
encumbrances not caused or agreed to by Lessor in writing. Lessor acknowledges and agrees that
any and all depreciation, amortization and tax credits for federal or state tax purposes relating to the
Improvements located on the 174 N. King Street Property and any and all additions thereto,
substitutions therefor, fixtures therein and other property relating thereto shall be deducted or credited
exclusively to Lessee during the Lease Term and for the tax years during which the Term begins and
ends.
(b) All personal property, furnishings, fixtures and equipment, including, without
limitation, Lessee-owned appliances, which are not so affixed to the 174 N. King Street Property or the
buildings thereon as to require substantial damage to the buildings upon removal thereof shall
constitute personal property including, but not limited to, (a) functional items related to the everyday
operations of the 174 N. King Street Property, and (b) personal property and furnishings. At any time
during the Lease Term, and at the termination thereof, Lessee shall have the right to remove any and
all such personal property, furnishings, fixtures and equipment; provided, that Lessee repairs any
damage to the 174 N. King Street Property or the Improvements caused by such removal.
3.2 Permits. Licenses and Easements; Utilities. The Lessor agrees that, within a
reasonable period after receipt of written request from the Lessee, it shall (at no expense to the
Lessor) join in any and all applications for permits, licenses or other authorizations required by any
governmental or other body claiming jurisdiction in connection with any work the Lessee may do
pursuant to this Lease, and shall also join in any grants of easements for public utilities useful or
necessary to the development of the 174 N. King Street Units. The Lessor, by virtue of its fee title to
the 174 N. King Street Property, may hold certain rights, entitlements or credit with respect to utility
capacity, connections, etc.
3.3 Use of Property. The Lessee shall at all times during the Lease Term use or
cause 174 N. King Street Units and 174 N. King Street Property to be used for the purposes set forth
in this Lease, consistent with all applicable zoning and environmental laws of any governmental
authority having jurisdiction over 174 N. King Street Units and 174 N. King Street Property. The
Lessee agrees to comply with all applicable statutes, rules, orders, ordinances, requirements and
regulations of the United States, the State of Wyoming, the County of Teton, and of any other
governmental authority having jurisdiction over the 174 N. King Street Property or the Improvements.
3.4 Maintenance of the 174 N. King Street Property.
(a)
So long as the Leasehold Mortgage is outstanding, the Lessee shall maintain
the 174 N. King Street Project in good repair and working order, and in a neat, clean and orderly
condition, including the walkways, driveways, alleyways and landscaping, and from time to time make
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all necessary and proper repairs, renewals, and replacements.
(b)
For so long as the Lessee is obligated to maintain the 174 N. King Street Project
in accordance with this Lease, if the Town gives written notice to Lessee that the maintenance, repair,
operation or condition of the 174 N. King Street Property or any portion thereof or any Improvements
thereon does not comply with this Lease and such notice describes the deficiencies, Lessee shall
correct, remedy or cure the deficiency within thirty (30) days following the submission of such notice,
unless (1) such deficiency cannot be reasonably corrected within such thirty (30) day period in which
case such deficiency shall be deemed cured if Lessee commences such cure within such thirty (30)
day period and thereafter diligently completes such cure within ninety (90) days following the
submission or such notice or (2) the notice states that the deficiency is an urgent matter relating to
public health and safety in which case Lessee shall cure the deficiency with all due diligence and shall
complete the cure at the earliest possible time but in no event more than seventy-two (72) hours
following the submission of the notice. In the event Lessee fails to maintain the 174 N. King Street
Property, or any portion thereof, or any Improvements thereon in accordance with this Lease and fails
to cure any deficiencies with the applicable period described above, the Town shall have, in addition
to any other rights and remedies hereunder, the right to maintain the 174 N. King Street Property and
the Improvements thereon, or portion thereof, or to contract for the correction of any deficiencies and
Lessee shall be responsible for payment of all costs reasonably incurred by the Town.
3.5 Utilities. The Lessee shall be responsible for the cost of all utilities, including
water, heat, gas, electricity, waste removal, sewers, and other utilities or services supplied to the 174
N. King Street Property, and the Lessee shall pay or cause same to be paid currently and as due.
The Lessee shall pass this obligation on to the tenants of the 174 N. King Street Project pursuant to the
lease agreements with those tenants.
3.6 Damage to Person or Property; Hazardous Materials; Indemnification.
3.6.1 Damage to Person or Property - General Indemnification. During the Lease Term
Lessor shall not in any event whatsoever be liable for any injury or damage to any person happening
on or about the 174 N. King Street Property, for any injury or damage to the Improvements, or to any
property of Lessee, or to any property of any other person, entity or association on or about the 174 N.
King Street Property. Lessee shall defend, hold harmless and indemnify the Lessor, and its respective
officers, agents, and employees (each an “Indemnified Party” and together, the “Indemnified Parties”),
of and from all claims, loss, damage, injury, actions, causes of action and liability of every kind, nature
and description directly or indirectly arising from and during its tenancy, its use of the 174 N. King Street
Property and the 174 N. King Street Units, and any of its operations activities thereon or connected
thereto; provided, however, that this Section 3.6 shall not be deemed or construed to and shall not
impose an obligation to indemnify and save harmless the Lessor, the Town or any of their officers,
agents or employees from any claim, loss, damage, liability or expense, of any nature whatsoever,
arising from or in any way related to or connected with any willful misconduct or gross negligence by the
person or entity seeking such indemnity. This Section 3.6.1 shall survive termination of this Ground
Lease.
3.6.2 Hazardous Materials – Indemnification.
(a) Lessee shall indemnify, defend, and hold the Lessor, and its officials, officers,
agents and employees (individually, an “Indemnified Party” and collectively, the “Indemnified Parties”)
harmless from and against any and all losses, costs, claims, damages, liabilities, and causes of action
of any nature whatsoever (including, without limitation, the reasonable fees and disbursements of
counsel and engineering consultants) (the “Liabilities”) incurred by or asserted against any
Indemnified Party in connection with, arising out of, in response to, or in any manner relating to
violation of any Environmental Law, or any Release, threatened Release and any condition of
pollution, contamination or Hazardous Substance-related nuisance on, or under or from the 174 N.
King Street Property first occurring during the term of this Lease and not caused by the act or omission
of Lessor, its employees, agents or contractors.. The foregoing indemnity shall apply only to any
Liabilities arising from and during Lessee’s tenancy. This Section 3.6.2 shall survive termination of
this Ground Lease.
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(b)

For purposes of this Section 3.6.2, the following definitions shall apply:

(i) “Hazardous Substance” shall have the meaning set forth in the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended as of the date of this
Agreement, 42 U.S.C. ‘9601(14), and in addition shall include, without limitation, petroleum (including
crude oil or any fraction thereof) and petroleum products, asbestos, asbestos-containing materials,
polychlorinated biphenyls (“PCBs”), PCB-containing materials, all hazardous substances identified in
the Wyoming Health & Safety Code 25316 and 25281(d), all chemicals listed pursuant to the
Wyoming Health & Safety Code 25249.8, and any substance deemed a hazardous substance,
hazardous material, hazardous waste, or contaminant under Environmental Law.
(ii) “Environmental Law” shall include all federal, state and local laws, regulations
and ordinances governing hazardous waste, wastewater discharges, drinking water, air emissions,
Hazardous Substance releases or reporting requirements, Hazardous Substance use or storage, and
employee or community right-to-know requirements related to the work being performed under this
Agreement.
(iii) “Release” shall mean any spillage, leaking, pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, or disposing into the environment,
including the abandonment or discharging of barrels, containers, and other closed receptacles
containing any Hazardous Substances.
ARTICLE 4. MORTGAGE LOANS
4.1 Liens and Encumbrances Against Lessee’s Interest in the Leasehold Estate. The
Lessee shall have the right to mortgage, pledge, deed in trust, assign rents, issues and profits and/or
collaterally (or absolutely for purposes of security if required by any lender) assign its interest in this
Lease or otherwise encumber the leasehold estate, and/or the interest of Lessee hereunder, in whole
or in part, and any interests or rights appurtenant to this Lease, and to assign or pledge the same as
security for any debt (the holder of such mortgage, pledge or other encumbrance, and the beneficiary
of any such deed of trust being hereinafter referred to as “Mortgagee” and the mortgage, pledge, deed
of trust or other instrument hereinafter referred to as “Leasehold Mortgage”) in order to construct the
174 N. King Street Units with prior written consent for each encumbrance by the Lessor. Such
consent will not be unreasonably withheld, conditioned or delayed.
4.2 Cost of Loans to be Paid by Lessee. The Lessee affirms that it shall bear all of
the costs and expenses in connection with (i) the preparation and securing of the Loans, (ii) the
delivery of any instruments and documents and their filing and recording, if required, and (iii) all taxes
and charges payable in connection with the Loans.
4.3 Proceeds of Loans. It is expressly understood and agreed that all Loan proceeds
shall be paid to and become the property of Lessee, and that the Lessor shall have no right to receive
any such Loan proceeds.
4.4 Notice and Right to Cure Defaults Under Loans. Any loan which encumbers the
leasehold must provide the Lessor with adequate rights to cure any defaults by Lessee, including (a)
providing the Lessor or its successor with copies of any notices of default at the same time and in the
same manner as provided to Borrower, and (b) providing the Lessor with a cure period of at least
sixty (60) days to cure any default.
4.5 Notice to Lessor of Leasehold Mortgages. Lessee shall provide written notice to
Lessor of the name and address of each Lender under this Lease, and shall provide Lessor with
updates based on any changes in name or address or assignments that occur.

{N5500521;2}

8

ARTICLE 5. INSURANCE
5.1

Required Insurance Coverage.

(a)
Property Insurance. The Lessee shall during the Lease Term keep the 174 N.
King Street Units insured against loss or damage by a property insurance policy providing coverage of
the perils of direct damage as insured under the Insurance Services Office (ISO) “Causes of LossSpecial Form” or equivalent with limits in sufficient amounts such that the proceeds of such insurance
shall not be less than the replacement value of the 174 N. King Street Units.
(b) Commercial General Liability (CGL) Insurance. During the Lease Term, the
Lessee shall keep in full force and effect a policy or policies of Commercial General Liability insurance
against liability for bodily injury to or death of any person or property damage arising out of an
occurrence on or about the 174 N. King Street Property. The limits of such insurance shall be not less
than One Million Dollars ($1,000,000) combined single limit for bodily injury and property damage.
(c) Builders’ Risk Insurance. During the course of any alteration, construction or
reconstruction, the cost of which exceeds One Hundred Thousand Dollars ($100,000), either Lessee
or its contractor shall provide builders’ risk insurance for not less than the amount of work to be
performed, insuring against the perils of direct damage as insured under the Insurance Services
Office ISO “Causes of Loss - Special Form” or equivalent.
(d) Adjustment of Coverage Limits. Whenever the insurance coverages required by
this Section 5.1 are renewed or extended, the Lessee shall increase the coverage limits required to an
amount that incorporates the insurance coverage limits customarily required by Lenders in Teton
County, Wyoming at the time the insurance is renewed or extended which shall be confirmed at such
time by Lessee by obtaining documentation of the insurance coverage limits required by at least one
Teton County, Wyoming Lender for financing of similar types of property.
5.2

Insurance Policies and Premiums.

(a)

All policies required by this Lease shall name the Lessor as an additional

insured.
(b)
Any policy of insurance shall provide that any change or cancellation of said
policy shall be made in writing and sent to the Lessee and the Lessor at their respective principal
offices at least thirty (30) days before the effective date of change or cancellation.
(c)
Any insurance provided for in this Article 5 may be placed by a policy or
policies of blanket and/or excess liability (or umbrella) insurance.
5.3

Proceeds of Insurance.

(a) For so long as any Loan on the 174 N. King Street Units is outstanding, all fire
and standard risk or extended coverage (casualty) insurance proceeds shall be applied to the
payment of the costs of repairing or rebuilding that part of the 174 N. King Street Units damaged or
destroyed if to the extent required, each Lender with an outstanding Loan permits such repair or
rebuilding. If the 174 N. King Street Units are not repaired or rebuilt, all such proceeds shall be applied
in a manner consistent with the terms of the Loans.
(b) In the event that no Loan is outstanding, all insurance proceeds received under
the policies set forth in this Article shall be paid to the Lessee, provided that the Lessee shall apply
such proceeds to the repair or rebuilding of the Improvements, and if repair or rebuilding is not
economically feasible in Lessee’s reasonable discretion, then all insurance proceeds shall be paid to
Lessor and Lessee shall have no further obligation to repair or rebuild the Improvements.
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ARTICLE 6. CONDEMNATION
6.1
Taking of Land or Improvements. If, during the term of this Lease, there is any
Taking of all or any part of the Improvements, or the 174 N. King Street Property, the rights and
obligations of the parties shall be determined as follows:
6.2
Total Taking. If the Improvements, or the 174 N. King Street Property are
totally taken by condemnation, this Lease shall terminate on the date of the taking. If this Lease is
terminated pursuant to this Section 6.2, the Award for such taking shall be apportioned and distributed
as follows:
(a) First, to the Mortgagees, if any, to the extent of the Leasehold
Mortgage;

(b)
Second, to Lessee, a
Improvements on the date immediately preceding
method set forth in Section 6.7 and determined
condemnation; plus the residual value of the Term,
(c)

sum equal to the fair market value of the
the Taking as determined by the appraisal
as if there were no Taking, nor threat of
subject to the rent reserved; and

Third, to Lessor, the remainder, if any.

6.3

Reserved.

6.4

Substantial Taking.

(a)
In the event of a Taking which is substantial, Lessee may, subject to
the rights of the Mortgagee, if any, terminate this Lease. For purposes hereof, a Taking shall be
deemed to be “substantial” if it renders the 174 N. King Street Property and/or Improvements
economically infeasible for Lessee’s intended purpose. If Lessee elects to terminate this Lease
under this provision, Lessee shall give written notice of its election to do so to Lessor within fortyfive (45) days after receipt of a copy of a Notice of Intended Taking.
(b)
In the event Lessee terminates this Lease in accordance with this
Section 6.4, such termination shall be as of the time when the Taking entity takes possession of
the portion of the 174 N. King Street Property and the Improvements taken. In such event, the
Award for such Substantial Taking (including any award for severance, consequential or other
damages which will accrue to the portion of the 174 N. King Street Property and/or the
Improvements not taken) shall be apportioned and distributed as follows:

(i)

First, to the Mortgagee, if any, to the extent of the Leasehold

Mortgage;

(ii)
Second, to Lessee a sum equal to the fair market value of
the Improvements taken preceding the date of the Taking as determined by the appraisal process
provided for in Section 6.7, commenced as provided in Section 6.2, and as modified by Section
6.5(c); plus the residual value of the Term, subject to the rent reserved; and
(iii)

Third, to Lessor, the remainder, if any.

(c)
Notwithstanding anything to the contrary contained in Section 6.7, if
Lessee has elected to terminate this Lease, and the taking authority abandons or revises the
Taking, Lessee shall have forty-five (45) days from receipt of written notice of such abandonment
or revision to revoke its notice of termination of this Lease.

{N5500521;2}
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6.5

Partial Taking.

(a)
In the event of a Partial Taking, this Lease shall continue in full force
and effect and there shall be no abatement in or reduction of any of Lessee’s obligations hereunder.
(b)
The Award for such Partial Taking shall be apportioned and distributed
first to the Mortgagee, if any, to the extent of the Leasehold Mortgage, then to Lessor and Lessee in
proportion to the fair market value of their respective interests in the 174 N. King Street Property and
Improvements, as such interests existed immediately prior to such Partial Taking.
(c)
The fair market value of the parties’ respective interests in the 174 N.
King Street Property and the Improvements shall be determined by the appraisal process provided in
Section 6.7, except the assumptions listed in such Section shall not apply. Rather, the appraisal shall
be based on the value of the 174 N. King Street Property as improved and encumbered by this Lease
and on the value of the Improvements as they stand, but without regard to any Taking or threat of
condemnation.
(d)
Any Award for severance, consequential or other damages which
accrues by reason of the Partial Taking to the portion of the 174 N. King Street Property or the
Improvements not taken shall be distributed first to the Mortgagee, if any, to the extent of the
Leasehold Mortgage, then shall be apportioned between Lessor and Lessee in accordance with the
diminution in value of their respective interests.
6.6

Temporary Taking.

(a)
In the event of a Temporary Taking of the whole or any part of the 174 N. King
Street Property and/or Improvements, the Term shall not be reduced or affected in any way and
Lessee shall continue to pay in full any sum or sums of money and charges herein reserved and
provided to be paid by Lessee, and, Lessee shall be entitled to any Award or payment for the
temporary use of the 174 N. King Street Property and/or Improvements prior to the termination of this
Lease, and Lessor shall be entitled to any Award or payment for such use after the termination of this
Lease.
(b)
Any Award or payment for damages or cost of restoration made on or after the
termination of this Lease shall be paid first to the Mortgagee, if any, to the extent of the Leasehold
Mortgage, then to Lessor absolutely, together with the remaining balance of any other funds paid to
Lessee for such damages or cost of restoration.
6.7
Appraisal. Whenever an appraisal of the 174 N. King Street Property or the
Improvements is called for under the terms of this Lease, the parties shall use the following
procedure:
(a)
Appointment of Appraiser. Within ten (10) days after notice from Lessor to
Lessee, Lessor and Lessee shall each appoint an MAI appraiser to participate in the appraisal
process provided for in this Section 6.7 and shall give written notice thereof to the other party. Upon
the failure of either party to appoint, the non-defaulting party shall have the right to apply to the District
Court of Teton County, Wyoming, to appoint an appraiser to represent the defaulting party. Within ten
(10) days of the parties’ appointment, the two (2) appraisers shall jointly appoint a third MAI appraiser
and give written notice thereof to Lessor and Lessee, or if within ten (10) days of the appointment of
said appraisers the two (2) appraisers shall fail to appoint a third, then either party hereto shall have
the right to make application to said District Court to appoint such third appraiser.
(b)

Determination of Fair Market Value.
Within thirty (30) days after the appointment of the third appraiser, the
appraisers shall determine the fair market value of the 174 N. King Street Property and/or the
Improvements in accordance with the provisions hereof, and shall execute and acknowledge their
determination of fair market value in writing and cause a copy thereof to be delivered to each of the
parties hereto.

(i)

{N5500521;2}

11

(ii)
The appraisers shall determine the fair market value of the 174 N. King
Street Property and the Improvements based on sales of comparable property in the area in which the
174 N. King Street Property are located; provided, however, the appraisal should reasonably reflect
the rent restrictions imposed on the 174 N. King Street Property and/or the Improvements pursuant to
Article 2 of this Lease, as well as the Town’s right to a reversion of title to the Improvements to the
Town at the end of the Lease Term.
(iii)
If a majority of the appraisers are unable to agree on fair market value
within thirty (30) days of the appointment of the third appraiser, the three (3) appraisals shall be added
together and their total divided by three (3). The resulting quotient shall be the fair market value of
the 174 N. King Street Property and the Improvements. If, however, either the low appraisal and/or
high appraisal is ten percent (10%) lower or higher than the middle appraisal, such appraisal shall be
disregarded. If only one appraisal is disregarded, the remaining two appraisals shall be added
together and their total divided by two (2). The resulting quotient shall be the fair market value of the
174 N. King Street Property and the Improvements. If both the low and high appraisals are
disregarded, the middle appraisal shall be the fair market value of the 174 N. King Street Property.
(c)
Payment of Fees. Each of the parties hereto shall (a) pay for the services of
its appointee, (b) pay one-half (1/2) of the fee charged by the appraiser selected by their appointees,
and (c) pay one-half (1/2) of all other proper costs of the appraisal.
6.8
Lessor’s Waiver of Rights to Eminent Domain. Lessor hereby waives any and
all rights to condemnation or eminent domain of the 174 N. King Street Property for the duration of the
Lease Term.
ARTICLE 7. ASSURANCES OF LESSOR
7.1 Lessor to Give Peaceful Possession. The Lessor covenants that it owns in fee
simple, and that it has good and marketable title to the 174 N. King Street Property and the
Improvements, that as of the date of execution of this Lease, the 174 N. King Street Property and
Improvements were free of all easements, covenants, conditions and restrictions except as disclosed
in writing to Lessee. The Lessor has the full right and authority to make this Lease. The Lessor
covenants and warrants that the Lessee and its Tenants shall have, hold and enjoy, during the Lease
Term, peaceful, quiet and undisputed possession of the 174 N. King Street Property leased without
hindrance or molestation by or from Lessor so long as no Event of Default exists and is continuing
under this Lease.
7.2 Lessor to Lease 174 N. King Street Units with Marketable Title. The Lessor
covenants and warrants that as of the date of execution of this Lease, there were no outstanding liens and
encumbrances on the 174 N. King Street Property, other than created by Lessee or disclosed in the Title
Commitments issued by Stewart Title Guaranty Company on __________________________ for
the 174 N. King Street Property as Order No. _______________________________________.
7.3 Release of Lessor. The Lessor may sell, assign, transfer or convey (but not
encumber), with the prior written consent of the Lenders which shall not be unreasonably withheld,
conditioned or delayed, all or any part of Lessor’s interest in the 174 N. King Street Property,
reversionary interest in the Improvements or this Lease without obtaining Lessee’s consent, provided
that the purchaser, assignee, or transferee expressly assumes all of the obligations of the Lessor
under this Lease by a written instrument in a form reasonably satisfactory to the Lessee and
recordable in the Office of the Teton County Clerk (an “Assumption Agreement”). In the event of a
sale, assignment, transfer or conveyance by Lessor of the 174 N. King Street Property or its rights
under this Lease, provided an assumption agreement is executed as required above, the same shall
operate to release the Lessor from any future liability upon any of the covenants or conditions of this
Lease, expressed or implied, in favor of Lessee, and in such event the Lessee shall look solely to the
successor in interest of Lessor in and to the 174 N. King Street Property or this Lease. This Lease
shall not be affected by any such sale, and the Lessee agrees to attorn to any such purchaser or
assignee provided Lessee has received an Assumption Agreement.
{N5500521;2}
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ARTICLE 8. ASSURANCES OF LESSEE
8.1
Use of Site and Rents. Lessee covenants and agrees for itself, and its
successors and assigns to or of the 174 N. King Street Property, or any part thereof, that during the
term of this Lease, Lessee and such successors and assigns shall comply with the following
requirements:
(a)
Permitted Uses. Lessee shall devote the 174 N. King Street Property to,
exclusively and in accordance with, the uses specified in this Lease.
(b)
Non Discriminatory Advertising. All advertising (including signs) for sublease of
the whole or any part of the 174 N. King Street Units and the 174 N. King Street Property shall include
the legend “Equal Housing Opportunity” in type or lettering of easily legible size and design.
(c)
Access for Disabled Persons. Comply with all applicable laws providing for
access for persons with disabilities, including but not limited to the American with Disabilities Act and
Section 504 of the Rehabilitation Act of 1973, if applicable.
8.2
Annual Reporting to Lessor. Prior to the expiration of the first quarter of each
calendar year during the Lease Term, the Lessee will provide to the Housing Department and the Town
Clerk the year-end financials (which will indicate gross revenues, net revenues and expenses) for the
174 N. King Street Project of the previous year and a summary of the incomes being served at each
unit, and any other information directly related to the 174 N. King Street Project that the Housing
Department reasonably requests.
8.3
Lessor Deemed Beneficiary of Covenants. In amplification of, and not in
restriction of, the provisions of the preceding subsections, it is intended and agreed that the Lessor
shall be deemed beneficiary of the agreements and covenants provided in this Article for and in its
own right and also for the purposes of protecting the interests of the community and other parties,
public or private, in whose favor or for whose benefit such agreements and covenants have been
provided. Such agreements and covenants shall be in full force and effect, without regard to whether
the Lessor has at any time been, remains, or is an owner of any land or interest therein to, or in favor
of, which such agreements and covenants relate. The Lessor shall have the right, in the event of any
breach of any such agreements or covenants, in each case, after notice and the expiration of cure
periods, to exercise all the rights and remedies and to maintain any actions at law or suits in equity or
other proper proceedings to enforce the curing of such breach of covenants, to which it or any other
beneficiaries of such agreements or covenants may be entitled.
8.4
Review of Books and Records. The Lessee agrees that the Town, upon
reasonable notice to the Lessee, may review such of its books and records at the Lessee’s business
office, during normal business hours and on a non-disruptive basis, as is reasonably necessary to
ensure compliance with the terms hereof. Such records shall include, but shall not be limited to: (i) any
books and records required to be kept by the Lessee pursuant to the management of the 174 N. King
Street Project and/or financial statements prepared by an accountant; and/or (ii) any annual or other
periodic report compiled from data available from the Lessee’s records showing any forecast of profits
or losses for the 174 N. King Street Project.
ARTICLE 9. DEFAULTS AND REMEDIES
9.1

Events of Default; Notices.
(a)

Any one or more of the following events shall constitute an “Event of Default”.

(1)
Failure to make lease payments, as required pursuant to Section 2.3 of
this Lease, or any other payment required under this Lease, and continuance of such failure for a
period of thirty (30) days after receipt by the Lessee of written notice specifying the nonpayment;
{N5500521;2}
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(2)
Failure of the Lessee to observe and perform any material covenant,
condition or agreement hereunder on its part to be performed, and (i) continuance of such failure for a
period of ninety (90) days after receipt by the Lessee of written notice specifying the nature of such
default, or (ii) if by reason of the nature of such default the same cannot be remedied within said
ninety (90) days, the Lessee fails to proceed with reasonable diligence after receipt of said notice to
cure the same; or
(3)
A general assignment by the Lessee for the benefit of creditors; or

(4)
The filing of a voluntary petition by the Lessee, or the filing of an
involuntary petition by any of the Lessee’s creditors seeking the rehabilitation, liquidation or
reorganization of the Lessee under any law relating to bankruptcy, insolvency or other relief of
debtors, provided that in the case of an involuntary petition Lessee shall have ninety (90) days to
cause such petition to be withdrawn or dismissed; or
(5)
The appointment of a receiver or other custodian to take possession
of substantially all of Lessee’s assets or of this leasehold which appointment is not withdrawn or
dismissed within ninety (90) days; or
(6)
The Lessee becomes insolvent or declares it is unwilling to pay its
debts as they become due; or any court enters a decree or order directing the winding up or
liquidation of Lessee or of substantially all of its assets; or the Lessee takes any action toward
the dissolution or winding up of its affairs or the cessation or suspension of its use of the 174 N.
King Street Units; or
(7)
Attachment, execution or other judicial seizure of substantially all of
the Lessee’s assets or this leasehold, which is not dismissed, bonded, or stayed within ninety
(90) days; or
(8)
Failure to complete the 174 N. King Street Units to the Town’s
reasonable discretion, on or before _______________________(DATE TBD), which performance
obligation shall be deemed to be satisfied by the Lessee if the Town has issued certificates of
occupancy (or similar documentation) to permit occupancy of all of the units permitted for construction
by Town. If the foregoing performance obligation is not satisfied by the Lessee, the Town shall have the
unilateral right to terminate this Lease upon providing notice to the Lessee and if Lessee has failed to
complete construction of the 174 N. King Street Units prior to the expiration of a 180-day cure period if
Lessee has commenced construction of such incomplete units.
9.2
Remedy of Material Breach by Lessee. At any time after the occurrence of
an Event of Default hereunder, Lessor may terminate this Lease by giving Lessee written notice
thereof, setting forth in such notice an effective date for termination which is not less than thirty
(30) days after the date of such notice, in which event this Lease and Lessee’s estate created
hereby and all interest of Lessee and all parties claiming by, through or under Lessee shall
automatically terminate upon the effective date for termination as set forth in such notice, with the
same force and effect and to the same extent as if the effective date of such notice had been the
date originally fixed in Article 2 hereof for the expiration of the Lease Term. In such event,
Lessor, its agents or representatives, shall have the right, without further demand or notice, to
reenter and take possession of the 174 N. King Street Property (including all buildings and other
Improvements comprising any part thereof) at any time from and after the effective termination
date without being deemed guilty of any manner of trespass and without prejudice to any
remedies for arrears of rent or existing breaches of covenants; provided that Lessor shall not be
entitled to disturb possession of any Tenants or others in possession pursuant to Tenant Leases
with Lessee so long as such Tenants or others are not in default thereunder and attorn to Lessor
as their lessor. Upon the exercise of Lessor’s remedies pursuant to this Section 9.2, Lessee
shall execute such releases, deeds and other instruments in recordable form as Lessor shall
reasonably request in order to accurately set forth of record the then current status of Lessee’s estate
and Lessee’s rights hereunder.
9.3
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owner of Lessor’s estate in the 174 N. King Street Property, agrees that it shall not be entitled to seek
a personal judgment against Lessee and that upon any Event of Default hereunder, the rights of
Lessor to enforce the obligations of Lessee, its successors or assigns, or to collect any judgment,
shall be limited to the termination of this Lease and of Lessee’s estate and the enforcement of any
other rights and remedies specifically granted to Lessor hereunder.
ARTICLE 10.

ASSIGNMENTS AND TRANSFERS

10.1
Consent Required. Except as expressly provided herein, Lessee shall not,
without the prior written consent of Lessor which shall not be unreasonably withheld, conditioned or
delayed, assign this Lease or any interest therein (“Transfer”). A Transfer shall be deemed to include
any attempt by Lessee to make or permit any voluntary or involuntary, total or partial, sale,
assignment, conveyance, mortgage, pledge, encumbrance, or other transfer of any or all of the
Improvements. Any attempt to Transfer Lessee’s interest in this Lease without Lessor’s prior written
consent shall be null and void, and any assignee, sublessee, secured party or transferee shall
acquire no right or interest by reason of such attempted Transfer.
10.2
Permitted Transfers. Notwithstanding the foregoing, Lessor’s prior written
consent of an assignment or transfer of this Lease or conveyance of Lessee’s leasehold interest in the
174 N. King Street Property, or any part thereof, shall not be required to effectuate any of the following
(“Permitted Transfers”):
(a)
A transfer to a Wyoming entity owned entirely by Lessee or controlled,
controlling, or under common control with, Lessee.
(b)
In the event of a Permitted Transfer by Lessee pursuant to this
Section, Lessee nevertheless agrees that within thirty (30) days following such Permitted Transfer it
shall give written notice to Lessor of such assignment or transfer along with a true and complete
copy of the executed assignment or transfer document.
(c)
Notwithstanding anything to the contrary in this Lease, any party
owning an interest in Lessee shall have the right, without the approval or consent of the Lessor, to
pledge or otherwise encumber its partnership interest in Lessee and the foreclosure of such
pledge by a Mortgagee shall not cause an Event of Default hereunder.
ARTICLE 11.

MISCELLANEOUS

11.1 Instrument Is Entire Agreement. This Lease including the Recitals above and
the attached Exhibits constitute the entire agreement between the Parties with respect to the matters
set forth in this Lease. This Lease shall completely and fully supersede all other prior understandings
or agreements, both written and oral, previously entered into between the Lessor and the Lessee
relating to the lease of the 174 N. King Street Property by the Lessor to the Lessee.
11.2 Notices. All notices, requests, demands, or other communications required or
permitted to be given hereunder shall be in writing and shall be addressed and delivered by hand or
by certified mail, return receipt requested, or by Federal Express, or by hand delivery by a recognized,
reputable courier, to each party at the addresses set forth below. Any such notice, request, demand
or other communication shall be considered given or delivered, as the case may be, on the date of
receipt. Rejection or other refusal to accept or inability to deliver because of changed address of
which proper notice was not given shall be deemed to be receipt of the notice, request, demand or
other communication. By giving prior written notice thereof, any Party, from time to time, may change
its address for notices hereunder. Legal counsel for the respective Parties may send to the other
Party any notices, requests, demands or other communications required or permitted to be given
hereunder by such Party:
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If to the Lessee:

174 N. King Street LLC
c/o Westmount Development LLC
36 Park Place
Branford, CT 06405

With a copy to:

Carmody Torrance Sandak & Hennessey LLP
195 Church Street
New Haven, CT 06510
Facsimile: 203-784-3199

To Lessor at:

Town Attorney
Town of Jackson
P.O. Box 1687
Jackson, Wyoming 83001
Facsimile: 307-734-7068

With a copy to:

Town Clerk
Town of Jackson
P.O. Box 1687
Jackson, Wyoming 83001
Facsimile: 307-739-0919

11.3 Non-Waiver of Breach. Neither the failure of the Lessor or the Lessee to insist
upon strict performance of any of the covenants and agreements of this Lease nor the failure by the
Lessor or the Lessee to exercise any rights or remedies granted to such Party under the terms of this
Lease shall be deemed a waiver or relinquishment (i) of any covenant contained in this Lease or of
any of the rights or remedies of the Lessee or the Lessor under this Lease, or (ii) or the right in the
future of the Lessor or the Lessee to insist upon and to enforce by any appropriate legal remedy a
strict compliance with all of the covenants and conditions of this Lease.
11.4 Effective Date; Counterparts. This Lease shall be effective during the Lease
Term. This Lease may be executed in counterparts, each of which shall be an original and all of
which shall constitute the same instrument.
11.5 Lease Binding on Successors. This Lease and all of its provisions and
attached Exhibits shall inure to the benefit of, and shall be binding upon, the Lessor, the Lessee, and
their respective permitted successors and permitted assigns and, as provided in this Lease, Lenders
of the Lessee.
11.6 Relationship of Parties. Nothing contained in this Lease shall be deemed or
construed by the Parties or by any third party to create the relationship of principal or agent or of
partnership, joint venture or association or of buyer and seller between the Lessor and the Lessee, it
being expressly understood and agreed that neither the computation of any payments and other
charges under the terms of this Lease nor any other provisions contained in this Lease, nor any act or
acts of the Parties, shall be deemed to create any relationship between the Lessor and the Lessee
other than the relationship of landlord and tenant.
11.7 No Merger. There shall be no merger of this Lease or any interest in this
Lease nor of the leasehold estate created by this Lease, with the fee estate in the 174 N. King Street
Property, by reason of the fact that this Lease or such interest in the Lease, or such leasehold estate
may be directly or indirectly held by or for the account of any person who shall hold the fee estate in
the 174 N. King Street Property, or any interest in such fee estate, nor shall there be such a merger
by reason of the fact that all or any part of the leasehold estate created by this Lease may be
conveyed or mortgaged in a leasehold mortgage to a leasehold mortgagee who shall hold the fee
estate in the 174 N. King Street Property or any interest of the Lessor under this lease.
11.8
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include any other gender, and any words in the singular number shall be held to include the plural
(and vice versa), when the sense requires.
11.9 Titles. The titles and article or paragraph headings are inserted only for
convenience and are in no way to be construed as a part of this Lease or as a limitation on the scope
of the particular provisions to which they refer.
11.10 Severability. If any provision of this Lease or the application of any provision to
any person or circumstances shall be invalid or unenforceable to any extent, the remainder of this
Lease, or the application of such provision to persons or circumstances other than those as to which it
is invalid or unenforceable, shall not be affected, and each provision of this Lease shall be valid and
be enforced to the fullest extent permitted by law.
11.11 Applicable Law. This Lease shall be governed by and construed in accordance
with the laws of the State of Wyoming.
11.12 Amendments. This Lease may not be amended or modified without the prior
written consent of Lessor and Lessee. The Town Manager of the Town of Jackson, or his or her
designee, shall have the authority on behalf of the Lessor to approve amendments to this Agreement.
11.13 No Mortgage Encumbrance by Lessor. Lessor shall not mortgage its fee estate
unless there exists an express subordination of any fee mortgage to Lessee’s interest in the Lease.
Lessee shall not be obligated to subordinate its leasehold interest and any interests in subleases and
subrents to a subsequent mortgage of the fee estate granted by Lessor.
11.14 Conflicts. In the event of a conflict between this Lease and the Project
Agreement, the Project Agreement shall control.
ARTICLE 12. NON-DISCRIMINATION AGAINST PERSONS WITH DISABILITIES
12.1 If Lessee provides any aid, service or benefit to others on the Lessor’s behalf,
Lessee shall, in the provision of such aid, service or benefit, observe and comply with all applicable
provisions of Title 11 of the Americans with Disabilities Act of 1990 and any amendments thereto.
Lessee shall further observe and comply with all applicable federal, state, municipal and local laws,
ordinances, codes and regulations prohibiting discrimination against individuals with disabilities or
ensuring that individuals with disabilities are not excluded from participating in or receiving benefits,
services or activities of the Lessor.
12.2 If Lessee is or becomes a “public accommodation” as defined in Title Ill of the
Americans with Disabilities Act of 1990, Lessee shall observe and comply with all applicable
provisions of the Act and any amendments thereto, and all applicable federal, state, municipal and
local laws, ordinances, codes and regulations prohibiting discrimination on the basis of disability in
the full and equal enjoyment of goods, services, facilities, privileges, advantages, or accommodations
offered by the Lessee. All of Lessee’s activities must be in accordance with these laws, ordinances,
codes, and regulations, and Lessee shall be solely responsible for complying therewith.
ARTICLE 13. LENDER PROTECTIONS AND OBLIGATIONS
13.1 Rights and Obligations of Lenders. If Lessee obtains a Leasehold Mortgage
in accordance with the provisions of Article 4, as long as any such Leasehold Mortgage shall
remain unsatisfied of record, the following provisions shall apply:
(a)
No Cancellation. Lessor will not cancel, accept a surrender of, terminate or
modify this Lease in the absence of a default by Lessee without the prior consent in writing of the
Lender and until Lessor has complied with the provisions of this Article as to the Lender’s rights
to cure and obtain a new lease.
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(b)
Notice of Defaults to Lender. Lessor agrees to give to each Lender a written
copy of all notices of default that Lessor gives to Lessee. Such copy shall be mailed or delivered
to any Lender at, or as near as possible to, the same time such notices are given to Lessee.
Upon the execution of any Leasehold Mortgage, Lessor shall be informed in writing of the vesting
of the security interest evidenced by the Leasehold Mortgage and of the address to which all
notices to the Lender are to be sent. Any notices of default given by Lessor under the Lease
shall describe the default(s) with reasonable detail. Each Lender shall have the right to cure any
breach or default within the time periods given below.
(c)

Lender’s Cure Rights.

(i)
Notice and Cure. After receipt by Lessee of a notice of default under
the Lease and the expiration of any applicable period of cure given to Lessee under the
Lease, Lessor shall not terminate the Lease or exercise its other remedies under the
Lease if:
1.
Within sixty (60) days after Lender’s receipt of the notice of
default, any Lender (i) cures the default, or (ii) if the default reasonably requires more than
sixty (60) days to cure, commences to cure said default within such sixty (60) day period
and thereafter diligently prosecutes the same to completion; or
2.
Where the default cannot be cured by payment or expenditure
of money or without possession of the 174 N. King Street Property or otherwise, Lender
initiates foreclosure or other appropriate proceedings (after Lender complies with its obligations
set forth in Section 13.2 below) within sixty (60) days after receipt of the notice of default,
thereafter cures all other defaults reasonably capable of cure by the payment of money to
Lessor, and thereafter continues to pay all rents, real property taxes and assessments, and
insurance premiums to be paid by Lessee under the Lease. Lender shall then have sixty (60)
days following the later to occur of (i) the date of execution and delivery of a New Lease of the
174 N. King Street Property pursuant to Section 13.1(d) of the Lease, or (ii) the date on which
Lender or its nominee is able to occupy the 174 N. King Street Property following foreclosure
under such Leasehold Mortgage and the eviction of or vacating by Lessee of the leased
premises, to cure such default; provided, however, that if any such default, by its nature, is
such that it cannot practicably be cured within sixty (60) days, then Lender shall have such
additional time as shall be reasonably necessary to cure the default provided that Lender
commences such cure within such sixty (60)-day period and thereafter diligently prosecutes
the cure to completion.
(ii)
Lessor agrees to accept performance by Lender of all cures, conditions and
covenants as though performed by Lessee, and agrees to permit Lender access to the 174 N.
King Street Property to take all such actions as may be necessary or useful to perform any
condition or covenants of the Lease or to cure any default of Lessee. Lender shall not be
required to perform any act or cure any default which is not reasonably susceptible to
performance or cure by Lender.
(iii)
If Lender elects any of the above-mentioned options after complying with the
obligations of Lender set forth in Section 13.2 below, then upon Lender’s acquisition of the
Lease by foreclosure, whether by power of sale or otherwise or by deed or assignment in lieu of
foreclosure, or if a receiver be appointed, the Lease shall continue in full force and effect (and
Lessor shall treat the Lender as Lessee) except that the covenants, agreements, conditions,
provisions, restrictions and limitations contained in Section 2.4 of the Lease shall be deleted and
Lessor shall have the right, but not the obligation, to increase the annual rent for each lot set
forth in Section 2.3 to fair market value rental rates which shall be determined by the appraisal
process provided in Section 6.7. If Lender elects the option provided in Section 13.1(c)(i)(2)
above, then upon Lender’s acquisition of the Lease, Lender shall cure all prior defaults of
Lessee under the Lease that are reasonably capable of being cured by Lender within the time
set forth in said Section, Lessor shall treat Lender as Lessee under the Lease. If Lender
commences an action as set forth in Section 13.1(c)(i)(2) above, and thereafter Lessee cures
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such defaults (which cure Lessor shall be obligated to accept) and Lender then terminates all
proceedings under the option in said Section, then the Lease shall remain in full force and effect
between Lessor and Lessee, in which event the covenants, agreements, conditions,
provisions, restrictions and limitations contained in Section 2.4 of the Lease shall survive.
(d)
New Lease. In the event the Lease is terminated for any reason prior to the
end of the Lease Term, Lessor shall promptly give Lender written notice of such termination and shall
enter into a new lease (“New Lease”) with Lender or Lender’s nominee covering the 174 N. King
Street Property, provided that Lender (a) requests such New Lease by written notice to Lessor within
sixty (60) days after Lender’s receipt of written notice by Lessor of termination of the Lease, and (b)
cures all prior defaults of Lessee that are reasonably capable of being cured by Lender. The New
Lease shall be for the remainder of the Lease Term, effective at the date of such termination, but
shall not include any of the covenants, agreements, conditions, provisions, restrictions and limitations
contained in Section 2.4 of the Lease and Lessor shall have the right, but not the obligation, to increase
the annual rent for each lot set forth in Section 2.3 to fair market value rental rates which shall be
determined by the appraisal process provided in Section 6.7. In connection with a New Lease,
Lessor shall assign to Lender or its nominee all of Lessor’s interest in all existing subleases of all or
any part of the 174 N. King Street Property and all attornments given by the sublessees. Lessor shall
not terminate or agree to terminate any sublease or enter into any New Lease or sublease for all or
any portion of the 174 N. King Street Property without Lender’s prior written consent, unless Lender
fails to deliver its request for a New Lease under this Section. In connection with any such New
Lease, Lessor shall, by grant deed, convey to Lender or its nominee title to the Improvements, if any,
which become vested in Lessor as a result of termination of the Lease.
(e)
Permitted Delays. So long as Lender is prevented by any process or injunction
issued by any court or by any statutory stay, or by reason of any action by any court having
jurisdiction of any bankruptcy or insolvency proceeding involving Lessee or any other person, from
commencing or prosecuting foreclosure or other appropriate proceedings in the nature thereof,
provided that Lender uses reasonable efforts to contest and appeal the issuance or continuance of
any such process, stay or injunction, the time periods specified in Sections 13.1(c)(i)(1) and (2) above
shall be extended for the period of such prohibition; provided that Lender shall have fully cured any
default in the payment of any monetary obligations of Lessee under this Lease and shall continue to
pay currently such monetary obligations as and when the same fall due.
(f)
Anything herein contained to the contrary notwithstanding, the provisions of this
Section shall inure only to the benefit of the holders of Leasehold Mortgages. If the holders of more
than one such Leasehold Mortgage shall make written requests upon Lessor in accordance with this
Lease, the New Lease (as provided for in Section 13.1(d) above) shall be entered into pursuant to the
request of the holder whose Leasehold Mortgage shall be prior in lien thereto and thereupon the
written requests for a new lease of each holder of a Leasehold Mortgage junior in lien shall be and be
deemed to be void and of no force or effect.
13.2 Lender Obligation to Provide Notice of Default and Right to Cure Default of
Leasehold Mortgage; Lessor’s Forbearance.
(a)
Notice of Default; Right to Cure. If a Lender sends notice of default of a
Leasehold Mortgage to the Lessee because the Lessee has failed to comply with the terms of the
Leasehold Mortgage, the Lender shall, at the same time, send a copy of that notice to the Lessor. Upon
receiving a copy of the notice of default and within that period of time in which the Lessee has a right to
cure such default, the Lessor shall have the right to cure the default on the Lessee’s behalf, provided
that all current payments due the Lender since the notice of default was given are made to the Lender.
If after the cure period has expired, the Lender intends to accelerate the note secured by the Leasehold
Mortgage or begin foreclosure proceedings under the Leasehold Mortgage, the Lender shall first notify
the Lessor of its intention to do so, and Lessor shall then have the right, upon notifying the Lender
within thirty (30) days of receipt of such notice, to acquire the Leasehold Mortgage by paying off the
debt secured by the Leasehold Mortgage. If the Lender acquires the leasehold interest and 174 N. King
Street Units through foreclosure or acceptance of a deed in lieu of foreclosure (in which event the Lease
shall continue in full force and effect and Lessor shall treat the Lender as Lessee except that the
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covenants, agreements, conditions, provisions, restrictions and limitations contained in Section 2.4 of
the Lease shall be deleted and Lessor shall have the right, but not the obligation, to increase the annual
rent for each lot set forth in Section 2.3 to fair market value rental rates which shall be determined by
the appraisal process provided in Section 6.7), the Lender shall give Lessor written notice of such
acquisition and Lessor shall then have an option to purchase the leasehold interest and 174 N. King
Street Units from the Lender for the full amount owing to the Lender under the Leasehold Mortgage. To
exercise this option to purchase, Lessor must give written notice to the Lender of its intent to purchase
the foregoing within thirty (30) days following Lessor’s receipt of the Lender’s notice. Lessor must then
complete the purchase within sixty (60) days of having given written notice of its intent to purchase. If
Lessor does not complete the purchase within this sixty (60) day period, the Lender shall be free to sell
the Leasehold Interest and 174 N. King Street Units to any person or entity.
(b) Lender’s Transferees. Etc. In the event the leasehold estate hereunder shall
be acquired by foreclosure, trustee’s sale or deed or assignment in lieu of foreclosure of a Leasehold
Mortgage, the purchaser at such sale or the transferee by such assignment and its successors as
holders of the leasehold estate hereunder shall not be liable for any Rent, if any, or other obligations
accruing after its or their subsequent sale or transfer of such leasehold estate and such purchaser or
transferee and its successors shall be entitled to transfer such estate or interest without consent or
approval of Lessor; provided that, the purchaser or transferee or successor as holder of the leasehold
estate hereunder shall be liable for the payment of all Rent, if any, becoming due with respect to the
period during which such purchaser, transferee or other successor is the holder of the leasehold
estate hereunder. This Section shall also apply to the rights of a Lender in connection with the entry
into a New Lease under Section 13.1(d) and to the appointment of a receiver on behalf of a Lender.
(c) Insurance and Condemnation. In the event of any casualty to, or condemnation
of, all or any part of the leased premises or any improvements now or hereafter located thereon, the
provisions of the Leasehold Mortgages, relating thereto shall prevail over any provisions of this Lease
relating thereto.
13.3 No Liability of Lender for Prior Indemnified Acts. A Lender shall not be
obligated to assume the liability of Lessee for any indemnities arising for a period prior to Lender’s
acquiring the right to possession of the 174 N. King Street Property under this Lease.
13.4 Further Amendments: Estoppels. Lessor and Lessee shall cooperate in
including in the Lease by suitable amendment from time to time any provision which may be reasonably
requested by any proposed Lender for the purpose of implementing the mortgagee protection
provisions contained in this Lease. Lessor and Lessee each agree to execute and deliver (and to
acknowledge for recording purposes, if necessary) any agreement required to affect any such
amendment. At the request of Lessee or any proposed or existing Lender, Lessor shall promptly
execute and deliver (i) any documents or instruments reasonably requested to evidence, acknowledge
and/or perfect the rights of Lenders as herein provided; and (ii) an estoppel certificate certifying the
status of this Lease and Lessee’s interest herein and such matters as are reasonably requested by
Lessee or such Lenders. Any such estoppel certificate may be conclusively relied upon by any
proposed or existing leasehold Lender or assignee of Lessee’s interest in this Lease.
ARTICLE 14. FORCE MAJEURE
14.1 Any prevention, delay, nonperformance or stoppage by Lessee due to any of
the following causes shall be excused: any regulation, order, act, restriction or requirement or
limitation imposed by any federal, state, municipal or foreign government or any department or
agency thereof, or civil or military authority; acts of God; acts or omissions of Lessor or its agents or
employees; fire, explosion or floods; strikes, walkouts or inability to obtain materials; war, riots,
sabotage or civil insurrection; or any other causes beyond the reasonable control of Lessee.
14.2 No prevention, delay, or stoppage of performance shall be excused unless
Lessee notifies Lessor within ninety (90) days of such prevention, delay or stoppage that it is claiming
excuse of its obligations under this Article 14.
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IN WITNESS WHEREOF, the Parties have executed this Lease as of the date first written
above.
LESSEE:

174 N. King Street LLC,
a Wyoming limited liability company

By:
Title:

STATE OF

)

COUNTY OF

)

) ss.

On this ___ day of ___________________, 20____, before me
personally appeared _______________________________, to me personally known,
who, being by me duly sworn, did say that __________________________ is the
______________________ of 174 N. King Street LLC, a Wyoming limited liability
company, and that the foregoing instrument was signed on behalf of said limited liability
company by authority of its Members as the free act and deed of the company.
WITNESS my hand and official seal.

Notary Public
My commission expires:
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LESSOR:
Approved as to form:
Town Attorney

The foregoing Agreement is hereby accepted by the Town of Jackson this
, 20
.

day of

TOWN OF JACKSON
BY:
its Mayor
ATTEST:
BY:
its Town Clerk
State of Wyoming

)
) ss.

County of Teton

)

The foregoing instrument was acknowledged before me by
of Jackson this
day of
, 20
.

_______, as Mayor of the Town

Witness my hand and official seal.

Notary Public
My Commission Expires:

State of Wyoming

)
) ss.

County of Teton

)

The foregoing instrument was acknowledged before me by
Town of Jackson this
day of
, 20
.

, as Town Clerk of the

Witness my hand and official seal.

Notary Public
My Commission Expires:
State of Wyoming

)
) ss.

County of Teton

)

The foregoing instrument was acknowledged before me by
, as Town Attorney, of the Town
of Jackson this

day of

, 20

.

Witness my hand and official seal.

Notary Public
My Commission Expires:
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